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Frequently Asked Questions: Michigan’s Earned Sick Time Act

NOTE: This FAQ was prepared by the Michigan Chamber to help members comply with Michigan’s
Earned Sick Time Act (ESTA). It is intended to convey general information only; it should not be
relied on as legal advice or opinion.

The full text of the Act can be viewed here.
The Ml Department of Labor & Economic Opportunity’s (LEO) FAQ can be found HERE.
Last updated: 10/21/24

Q. How did this happen?
A. The Michigan Supreme Court ruled July, 31 2024, that two 2018 ballot initiatives to increase the state’s
minimum wage and mandate paid sick leave requirements for employers should be put into effect —
despite never being voted on by the people — saying the strategy the Michigan Legislature used to adopt
alternative legislation violated the Michigan Constitution. The Court ordered the ballot language on both
issues to take effect Feb. 21, 2025.

Q. Does my business need to comply with the new law?
A. The Act applies to all employers, regardless of size. “Employer” is defined as “any person, firm, business,
educational institution, nonprofit agency, corporation, limited liability company, government entity, or
other entity that employs one or more individuals, except that employer does not include the United
States government.”

Q. For what purposes may an employee use sick time?
A. The ESTA goes beyond what many employers include under their sick leave policies today. While we
encourage you to review the language in the ESTA (link above), it allows employees to sick leave for any of
the following: (1) Physical or mental illness, injury, or health condition of the employee or his or her family
member; (2) Medical diagnosis, care, or treatment of the employee or employee’s family member; (3)
Preventative care of the employee or his or her family member; (4) Closure of the employee’s primary
workplace by order of a public official due to a public health emergency; (5) The care of his or her child
whose school or place of care has been closed by order of a public official due to a public health
emergency; (6) The employee’s or his or her family member’s exposure to a communicable disease that
would jeopardize the health of others as determined by health authorities or a health care provider; (7)
Meetings at a child’s school or place of care related to the child’s health or disability.

Q. Are all my employees eligible to accrue and use paid sick leave?
A. Yes. The Act defines “employee” as “an individual engaged in service to an employer in the business of
the employer, except that employee does not include an individual employed by the United States


https://www.legislature.mi.gov/documents/publications/PublicandLocalActs/2018/2018-mpla-earned%20sick%20time%20act_PA%20338.pdf
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government.” This means all employees — full-time, part-time and seasonal — are entitled to accrue and
use 72 hours of paid leave per calendar year. (See next question about requirements for small businesses.)

Although LEO says the following about the definition of “employee” in their FAQ, we would advise
checking with legal counsel before excluding temporary employees, independent contractors,
subcontractors, etc. The stakes are too high to exclude certain workers from coverage without checking
with an attorney.

From LEO:

“What employees are eligible to receive earned sick time? An eligible employee is an individual engaged in
service to an employer in the business of the employer and from whom an employer is required to
withhold for federal income tax purposes.”

Q. Is there a small business exemption?
A. No, although for businesses with fewer than 10 employees working for compensation during a given
week, employees shall “accrue one hour of earned sick time for every 30 hours worked but shall not be
entitled to use more than 40 hours of paid earned sick time in a year unless the employer selects a higher
limit. If an employee of a small business accrues more than 40 hours of [paid] earned sick time in a
calendar year, the employee shall be entitled to use an additional 32 hours of unpaid earned sick time in
that year, unless the employer selects a higher limit. Employees...must be entitled to use paid...time
before using unpaid...time.” In terms of determining who is/isn’t a small business, the ESTA says this: “In
determining the number of individuals performing work for compensation during a given week, all
individuals performing work for compensation on a full-time, part-time, or temporary basis shall be
counted, including individuals made available to work through the services of a temporary services or
staffing agency or similar entity. An employer is not a small business if it maintained 10 or more
employees on its payroll during any 20 or more calendar workweeks in either the current or the
preceding calendar year.”

LEO says this about the question in their FAQ (link above): “How to determine if an employer meets the
10-employee threshold? An employer meets the 10 employee threshold if it employs 10 or more
employees in 20 or more workweeks in the current or previous calendar year. The 20 workweeks need
not be consecutive. This includes full-time, part-time, and temporary employees including those provided
through a temporary service or staffing agency or similar entity. Once an employer meets the 10 or more-
employee threshold, the employer will remain covered until the remainder of the current and following
calendar year or no longer meets the definitions in the first bullet.”

Q. How must time be accrued?
A. Employees of most businesses (other than small businesses — see previous question), “shall accrue a
minimum of one hour of paid earned sick time for every 30 hours worked but shall not be entitled to use
more than 72 hours of paid earned sick time per year, unless the employer selects a higher limit.” Unlike
the Paid Medical Leave Act, which the Supreme Court invalidated, the ESTA does NOT specify that an
employer may cap accrual to one hour of leave in a calendar week. The PMLA (again, which was
invalidated by the Court) says if the employee works a 40-hour workweek, the employee must accrue one
hour for 30 hours worked and the additional five hours worked would be counted towards the next
increment earned; this same language does not exist in the ESTA.

Q. How is a “year” defined for purposes of accrual of time?
A. Employers have the flexibility to determine the definition of a year, as the law says a “year shall mean a
regular and consecutive twelve-month period, as determined by an employer.” This allows employers to



determine whether an employee can accrue/use paid sick leave based on an anniversary date, a fiscal
year, a calendar year or any other system the employer chooses.

Q. How are individuals exempt from federal overtime laws treated?
A. An employee who is exempt from overtime under the FLSA is “assumed to work 40 hours in each
workweek, unless the employee’s normal work week is less than 40 hours, in which case earned sick time
accrues based upon that normal workweek.”

Q. How does time accrue for eligible part-time employees? If an employee works 32 hours in one week, do
we need to apply three hours from the next week before he or she accrues one hour?
A. Except for employees exempt from federal overtime requirements (see question above), time accrues
the same for all employees (one hour for every 30 hours worked), regardless of whether an employee
works a 25-hour week, a 40-hour per week or a 50-hour week.

Q. Does time accrue when an employee is on vacation or on a holiday?
A. For ease of compliance, you may choose to allow time to accrue when an employee is on
vacation/other leave, but the ESTA does not seem to require it. The Act says an eligible employee must
accrue paid medical leave at a rate of at least one hour of leave for every 30 hours worked, up to 72 hours

per benefit year. In other words, if they aren’t working because of vacation or a holiday, they don’t need
to accrue the time.

Q. Do | have to offer more than 72 hours of leave per year? Does time carry over year-to-year?

A. An employer is not required to allow the employee to accrue more than 72 hours per benefit year but
may choose to offer a more generous benefit (whether it be more sick time, vacation time or a mix). The
ESTA requires time to “carry over from year to year, but a small business is not required to permit an
employee to use more than 40 hours of paid earned sick time and 32 hours of unpaid earned sick time in
a single year, and other employers are not required to permit an employee to use more than 72 hours of
paid earned sick time in a single year.” This means employers must carry forward all time on paper — but,
in practice, can limit the use time. Further, the ESTA specifies “[t]his act does not require an employer to
provide financial or other reimbursement to an employee for accrued earned sick time that was not used
upon the employee’s termination, resignation, retirement, or other separation from employment.”

Q. When does an employee’s time start to accrue?
A. On the effective date of the Act or upon commencement of the employee’s employment, whichever is
later. ESTA does allow employers to have a policy requiring new employees wait until the 90* calendar
date after commencing employment to begin using their time (must begin accruing upon hire).

Q. Most of our employees have already accrued 40 hours in this calendar/benefit year. Are we in compliance
for year one?
A. We currently do not have a good answer to this question and are seeking guidance from LEO. The
ESTA requires time to “accrue on the effective date of this law, or upon commencement of the
employee’s employment, whichever is later.”

Q. Can | give an employee his or her time at the beginning of the calendar or benefit year?
A. LEO’s FAQ says this: “There is no prohibition in the law preventing an employer from providing the
total amount of sick time at the beginning of the 12-month period provided it complies with the accrual,
use, carryover, and other provisions of the Act during the benefit period.” However, the ESTA is silent on
the question of frontloading (i.e., ESTA says employees “shall accrue a minimum of one hour of earned
sick time for every 30 hours worked”).



The problem is the private right of action — meaning an individual can go right to court with a complaint.
While the LEO FAQ will prove helpful for administrative actions, it will be the court who’s interpreting
the statute (not LEO) if a complainant goes to court. There are differing opinions about whether the
language requiring time to accrue at a “minimum” of one hour for every 30 hours worked permits
frontloading. Employers wishing to proceed with frontloading should check with legal counsel. We will
continue to work on legislative changes to cleanup and clarify the language.

Q. Is it true the Act allows time to be used in less than full/half-day increments?
A. It depends on how you track time for payroll or absences. The ESTA says time “may be used in the
smaller of hourly increments or the smallest increment that the employer’s payroll system uses to
account for absences or use of other time.”

LEO’s FAQ says: “Does earned sick time have to be taken in 1-hour increments? Maybe. The Act provides
that earned sick time may be used in the smaller of hourly increments or the smallest increment of time
used by the employer’s payroll system for absences or use of other time. For example, if an employer
uses 1/10th (6 minutes) of an hour for tracking attendance/absences, then this would be the
incremental use allowed for earned sick time.”

Q. Can | offer one bank of paid time off (PTO) or do | have to split out sick time from vacation time and other

PTO banks?
A. This is going to be tricky for employers to navigate, as there are legal downsides to keep time in one
PTO bank. While the ESTA provides the employer is in compliance “if the employer provides any paid
leave, that may be used for the same purposes and under the same conditions provided in this act and
that is accrued in total at a rate equal to or greater than the rate described....”, the “under the same
conditions” language is problematic. Employers are advised to carefully study what might need to
change with their existing paid time off (PTO) policies if wishing to proceed with combining ESTA leave
with paid time off (PTO) or other banks of leave time. It would seem the ESTA limits the types of
restrictions employers can put on all leave time when choosing this option (e.g., would prohibit
employers from requiring advance notice, mandating that vacation/personal time be used in half day/full
day requirements, etc.).

Q. Who is considered a “family member” under the ESTA?
A. “Family member,” as defined under the Act, includes “a biological, adopted or foster child, stepchild
or legal ward, or a child to whom the employee stands in loco parentis”; a biological parent, foster
parent, stepparent, adoptive parent, or legal guardian of an employee; a spouse; or a person who stood
in loco parentis when the employee was a minor child. Family members also include grandparents,
grandchildren, biological, foster, and adopted siblings, any person to whom the employee is legally
married under the laws of any state, and “any other individual related by blood or affinity whose close
association with the employee is the equivalent of a family relationship.”

Q. How is the pay rate calculated?
A. The ESTA requires an employer to pay an employee at a pay rate equal to the “greater of either the
normal hourly wage for that employee or the minimum wage established under the workforce
opportunity wage act...but not less than the minimum wage rate established by section 4 of the
workforce opportunity wage act. For any employee whose hourly wage varies depending on the work
performed, the ‘normal hourly wage’ means the average hourly wage of the employee in the pay period
immediately prior to the pay period in which the employee used paid earned sick time.” NOTE: The ESTA
is silent as to how overtime pay, holiday pay, bonuses, commissions, supplemental pay, piece-rate pay,
incentives and/or gratuities are to be factored into this calculation.



Q. Can | require an employee to provide advance notice for absences?
A. The ESTA specifies: “If the employee’s need to use earned sick time is foreseeable, an employer may
require advance notice, not to exceed 7 days prior to the date the earned sick time is to begin, of the
intention to use the earned sick time. If the employee’s need for the earned sick time is not foreseeable,
an employer may require the employee to give notice of the intention as soon as practicable.” An
employer may not require an employee to search for or secure a replacement worker.

In addition, the ESTA says: “An employer’s absence control policy shall not treat earned sick time taken
under this act as an absence that may lead to or result in retaliatory personnel action.”

In practice, this language will require employers to dispose of their existing notice, procedural and
documentation requirements for requesting sick time. In fact, many believe this language is ripe for
abuse and will provide employees with up to 72 hours of no-notice, intermittent leave time each
calendar year. Employers’ hands will be tied (i.e., no discipline allowed; see language above in addition
to the FAQ titled “Can | be sued for noncompliance with the ESTA?”) as it relates to situations where an
employee is a “no call, no show” for up to three days.

LEO’s FAQ says this: “What recourse does an employer have for an employee failing to follow established
notice and documentation policies? Employers should consult with an attorney for guidance concerning
the creation of notice and documentation requirements. Employers may not retaliate against an
employee for engaging in activity protected by the act. Importantly, there is a rebuttable presumption
that an employer violated the act if it takes any adverse personnel action against an employee within 90
days after the employee engages in protected activity.”

Q. Can | require a doctor’s note for absences?
A. Yes, although employers are limited in terms of what they can require and when. The ESTA says: “For
earned sick time of more than 3 consecutive days, an employer may require reasonable documentation
that...time...has been used for a purpose [described in the act]. Upon the employer’s request, the
employee must provide the documentation to the employer in a timely manner. The employer shall not
delay the commencement of earned sick time on the basis that the employer has not yet received
documentation. Documentation signed by a health care professional indicating that earned sick time is
necessary is reasonable documentation...” It also says: “An employer shall not require that the
documentation explain the nature of the illness or the details of the [domestic] violence.

Q. Is it true that employers are responsible for paying the costs of receiving documentation from a doctor?
A. If an employer chooses to require documentation...the employer is responsible for paying all out-of-
pocket expenses the employee incurs in obtaining the documentation. If the employee does not have
health insurance, the employer is responsible for paying any costs charged to the employee by the
health care provider for providing the specific documentation required by the employer.” The term of
“all out-of-pocket expenses” is undefined and will be subject to interpretation by LEO and/or courts.

Q. Do | have record keeping requirements?
A. Yes. Under the ESTA employers “shall retain for not less than 3 years records documenting the hours
worked and earned sick time taken by employees” and give the State access to those records “with
appropriate notice and at a mutually agreeable time.” If a question arises as to whether the employer
has violated the ESTA and the employer does not maintain or retain “adequate records,” there is a
“presumption that the employer has violated the act, which can be rebutted only by clear and convincing
evidence.”

Q. Does the law create new rights for employees?



A. Yes, the ESTA says: “An employer or any other person shall not interfere with, restrain, or deny the
exercise of, or the attempt to exercise, any right protected under the act.” It also says: “An employer
shall not take retaliatory personnel action or discriminate against an employee because the employee
has exercised a right protected under this act. Right protected by this act include, but are not limited to,
the right to use earned sick time pursuant to this act, the right to file a complaint or inform any person
about any employer’s alleged violation of this act, the right to cooperate with the department in its
investigations of alleged violations of this act, and the right to inform any person of his or her rights
under this act.” Finally, the ESTA specifies: “An employer’s absence control policy shall not treat earned
sick time taken under this act as an absence that may lead to or result in retaliatory personnel action.”

Q. Can | be sued for noncompliance with the ESTA?
A. Yes. In fact, the ESTA creates a “rebuttable presumption” — specifying that it’s presumed that an
employer has taken an “adverse personnel decision” if it takes an adverse action against an employee
who has filed a complaint, opposed an employer’s policy or practice, or informed another person of
his/her rights.

The ESTA also creates a private right of action (PRA), in addition to its administrative process through the
state. Remedies available to employees include reinstatement, attorney fees and all back pay and
benefits (doubled as liquidated damages). The PRA language creates massive liability exposure and the
opportunity for abusive lawsuits class action litigation.

Q. Dol need new labor law posters?
A. Yes, like the minimum wage law, employers must display conspicuously at their places of business a
poster that contains compliance information. Some employers may need to post in Spanish, in addition
to English. Order new posters today: https://www.michamber.com/publicationsstore/

Q. What information do | need to communicate with employees?
A. You must provide written notice to each employee at the time of hiring or a specific date (TBD) by the
State including: (1) the amount of earned sick time required to be provided under the act; (2) the
employer’s choice on how to calculate a “year”; (3) the terms under which earned sick time may be
used; (4) that retaliatory personnel action by the employer against an employee for requesting or using
earned sick time is prohibited; and (5) the right of employees to bring a civil action or file a complaint
with the State for any violation of the act.

Q. What if an employee is rehired or is transferred; must his/her time accrued be reinstated?
A. Yes, the ESTA specifies “[i]f an employee is transferred to a separate division, entity, or location, but
remains employed by the same employer, the employer shall retain all earned sick time that was
accrued at the prior division, entity, or location and may use all accrued earned sick time as provided... If
an employee separates from employment and is rehired by the same employer within 6 months of the
separation, the employer shall reinstate previously accrued, unused earned sick time and shall permit
the reinstated employee to use that earned sick time and accrue additional earned sick time upon
reinstatement.”

Q. What about collective bargaining agreements? Do we have to renegotiate them?
A. The ESTA says: “If an employer’s employees are covered by a collective bargaining agreement in effect
on the effective date of this act, this act applies beginning on the stated expiration date in the collective
bargaining agreement, notwithstanding any statement in the agreement that it continues in force until a
future date or event or the execution of a new collective bargaining agreement.”
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